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The Parliament met at 1.00 p.m.,

MR. SPEAKER [THE HON. KARU JAYASURIYA] in the
Chair.
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(AMENDMENT) BILL: DETERMINATION OF THE SUPREME
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Determination of the Supreme Court:

THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI
LANKA

In the matter of the ordinary exercise of
jurisdiction of the Supreme Court under
Article 121 of the Constitution of the
Democratic Socialist Republic of Sri
Lanka read with rule 63 of the Supreme
Court rules of 1978 against the Bill titled
“Mutual Assistance in Criminal Matters
(Amendment)”

§.C.SD.16/2018 Petitioner: Rear  Admiral (Dr)  Sarath
: Weerasekera, :
262G, First Lane, Shanthipura,
Thalawathugoda.
Counsel: Manohara de Silva PC, with

Canishka G. Witharana and
Boopathi Kahathuduwa and H.M.

'ma]mama‘

- Ven.  Maduraoye Dhammissara
Thero, = -
~ Gampaha “Dakshinaramaya”,
- Hokandara South, Hokandara.

S.C. S.b. 17/2018  Petitioner:

Counsel:

Sanjeewa Jayawardena PC with
Lakmini Warusavithana and
Kethmini Dharmasena

S.C.S8.D. 18/2018 Petitioner: Hewa Kurumburege Yasasvi
Kumarajith Dharmadasa,
No 38/3, Madapatha Road,
Piliyandala.

Counsel: Canishka Witharana with HM.

Thilakarathne
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Senior Additional Solicitor General PC. Sanjay
Rajaratnam with Additional Solicitor General
Parinda Ranasinghe, Deputy Solicitor General
Mahen Gopallawa and Senior State Counsel Dr.
Avanthi Perera for the Attorney General

B. P. Aluwihare PC. J
Sisira J.de Abrew J.
H. N. J Perera J.

Before:

The Bench assembled for hearing on 18-06. 2018 and
20. 06. 2018.

A Bill in its short title referred to as “MUTUAL ASSISTANCE IN CRIMINAL
MATTERS (AMENDMENT)” was published in the Government Gazette on 18% May
2018 and placed on the order of Parliament on 5% June 2018.

3 petitions numbered S.C S.D. 16/18, S.C. S.D. 17/18,S.C.S.D. 18/18 were filed
by citizens invoking the jurisdiction of the Supreme Court in terms of Article 120
to determine whether the Bill or any provisions of the Bill are inconsistent with the
Constitution. Upon receipt of the petitions the Court issued notice on the Attorney
General as required under Article 134 (1) of the Constitution.

At the outset, the learned President’s Counsel for the Petitioner in $.C S. D 16/18
contended that this Bill ought not even to have been placed on the Order Paper on
the premise that Parliament has sought to legislate, circumventing the
Constitutional process in Article 154G (3), on matters within the Provincial
Council List.

According to Article 154G (3) of the Constitution,

No Bill in respect of any malter set out in the Provincial Council List shall
become law unless such Bill has been referred by the Fresident, after ifs
publication in the Gazette and before 1t is placed on the Order Faper of
Farliament, to every Provincial Council for the expression of ifs views
thereon, within such period as may be specified in the reference, and —

(a) where every such Council agrees fo the passing of the Bill, such

Bill is passed by a majority of the Members of Farliament present and
voling; or

(b) where one or more Councils do not agree fo the passing of the Bill,
such Bill is passed by the special majorify required by Arficle 82:

FProvided that where on such reference, some but not all the Provincial
Councils agree fo the passing of a Bill, such Bill shall become law applicable
only to the Provinces for which the Provincial Councils agreeing to the Bill
have been established, upon such Bill being passed by a majority of the
Members of Parliament present and voting.

The learned President’s Counsel contended that the objects of the Bill as set out in
clause 3 broadly fall in the category of ‘prevention, detection and investigatior of
offences, which is a subject delegated to the Provincial Police Division under item
12.1 of Appendix I in the 9t Schedule. Accordingly, the Bill cannot be allowed to
stand as the President has not, in terms of Article 154G (3), referred the Bill to

Provincial Councils for expression of their views.

We have carefully considered the submission made by the learned President’s
Counsel in relation to the relevant provision of the Constitution and observed

certain factors which militate against the said construction.

Although clause 3 of the Bill lists down the instances in which the provisions of
the Act, as amended by the Bill shall be made applicable, it is clear that the
overarching object of the Bill is to streamline a national policy on receiving and
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extending international assistance in criminal related activities. This is fortified by
the language in Clause 3 (1) of the Bill which states that “ 7he object of this Act is
1o facilitate the provision and obtaining by Sri Lanka of assistance in criminal and
related matters” Within the framework of the Bill, State and its instrumentalities
assume a single identity for the purposes of rendering and receiving assistance in
relation to criminal matters of national and transnational character. It is untenable
to construe clause 3 as one inviting the Provincial provenance when the Bill
intends to regulate matters not between the center and the periphery but between
the state and the international forums. The object in simple terms is not one falling
within the subject of Police powers which, as correctly contended by the Learned
President’s Counsel, is shared between the Centre and the Periphery; but an object
which falls within the subject of Foreign Affairs defined in the Reserved List in the
Ninth Schedule as including “all matters which bring the Government of 8ri Lanka
Info relation with any forejgn country”

Furthermore, the arrangement which the 13% Amendment to the Constitution has
put in place is one that gravitates around the Centre. It presupposes the central
intervention whenever a subject matter requires coordination among one or more
provinces. This is made bare by the reference to “All Subjects and Functions not
Specified in List I or List III” in the Reserved List and item 10 (Any Offence in
respect of which Courts in more than one Province have Jurisdiction) in the

Schedule fo the Provincial List in the Ninth Schedule-all of which leave to the
center matters that transcend a purely provincial level. To the extent that a subject
has an impact on more than one province, it invites the Central intervention as
oppose to the Provincial. If we were o interpret otherwise, it would have the
undesirable consequence of altering the power sharing arrangement from one of
delegation to that of a partnership.

This scheme must be borne in mind when approaching sub-clauses (a) to (@ in
Clause 3. The unambiguous intention of the legislature as adverted to above, is to
streamline 2 policy on international co-operation. The several instances set out
therein cannot be artificially classified into matters falling exclusively within one
province. The direct reference to intellectual property in clause 3(h), which is also
a matter left to the center under the Reserved List, is illustrative of this rationale.
Functions stipulated under clause 3 require a uniform policy and extensive
coordination. The actual implementation of the decisions would no doubt be
carried out by the provincial level, where it is necessary. Thus, the instances
stipulated under clause 3 cannot be deemed a violation of or an encroachment on
the provincial powers. To all intents and purposes, those powers remain unaffected
and in tact within this legislative framework.

In any event, Article 154G (11) of the Constitution overrides Article 154 G (3)
when Parliament legislates for the purposes of upholding the State’s international
obligations.

“Notwithstanding anything in paragraph (3) of this Article, Parliament ma 2y
make laws, otherwise than in accordance with the procedure set out in that
paragraph, in respect of any matter set out in the Provincial Council List for
implementing any treaty, agreement or convention with an 1y other country
or countries or any decisions made at an infernational conference,
association, or other body”

As observed earlier, the principal objective of this Bill is to facilitate the relationship
between Sri Lanka and subjects of international law. The international character

of the Bill is further reflected in Clause 2 of the Bill, which extends the application
of this Bill to situations where the State has either a direct or an indirect
international obligation to foster the best interests of sovereign nations. Thus, the
Bill falls under the purview of 154 G (11) which permits Parliament fo legislate
otherwise than in accordance with Article 154 G (3).

For the foregoing reasons we are of the view that the proposed Bill does not attract
the provision of Article 154 G (3) of the Constitution.

Petitioners’ second ground of challenge was made with regard to the powers vested
in the Competent Authority under clause 5 (3) and clause 10 of the Bill.

One of the principal features of the Bill under review is introducing a ‘Competent
Authority’ under Clause 4 to receive and process the Mutual Legal Assistance
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Requests. The Bill bifurcates the reception and sending points of Mutual Legal
Assistance requests by a Central Authority and in certain instances by the
Competent Authority, in order to provide efficient administration of the Act.

However, while section 6 of the principal enactment obliges the Central Authority
to refuse a request in whole or in part when the said request, inter alia, violates the
Constitution, no such restrictions have been put in place to regulate the conduct
of the Competent Authority. This omission carries significant constitutional

" implications for the reason that clause 5 (3) of the Bill makes it mandatory for the
said Competent Authority to directly receive and immediately proceed to
implement Mutual Legal Assistance requests.

Notwithstanding the provisions of subsection (1), a request which conforms
fo the provisions of subsection (2) may be forwarded through electronic
means directly to the relevant competent authority through the appropriate
jon. Such comp

authority shall, subject to subsection (4), immediately proceed to implement

authority of a specified country or specified org

the request’

During his submission, the learned Senior Additional Solicitor General proposed
to amend clause 5 (3) by the deletion of the second sentence.

The amended clause 5 (3) will henceforth include;

“Notwithstanding the provisions of subsection (1), a request which conforms
to the provisions of subsection (2) may be forwarded through electronic
means directly fo the relevant competent authority through the appropriate
authority of a specified country or specified organization.

While this prevents the Competent Authority from processing the request
immediately, it is observed that the Competent Authority still remains, in strict
sense, denude the power to refuse a request on the grounds stipulated under
section 6. The issue is confounded by clause 5 (4) of the Bill which only requires
the Competent Authority to “inform the Central Authority by forwarding a copy of
the relevant request.” The statutory language and the framework does not indicate
that the onus to filter the request reverts to the Central Authority. £x facie, the
Competent Authority could still act outside the statutory framework. In those
circumstances, we observe that the said clause, even in its amended form remains
inconsistent with Article 12 (1) of the Constitution. It is imperative that the
Competent Authority be amenable to section 6 of the principal enactment to allow
the refusal of, in whole or in part, a request. This would enable both the Competent
Authority and the Central Authority to filter requests at their respective ends
without compromising on expediency or the legal safeguards imbued in the

framework.

Extensive submissions were also made on Clause 10 of the Bill which amends
section 10 (1) of the principal enactment to expedite the process of taking evidence
or receiving documents or articles.

The said clause 10 (1) reads;

«(1) where the appropriate authority of a specified country makes a request
fo the Central Authority that-

(a) evidence be taken in Sri Lanka ; or
(b) documents or other articles in Sri Lanka produced.

for the purposes of a proceeding in relation fo a criminal matter in the
specified country or specified organization, the Central Authority shall
promptly refer such request to a competent authorify or where necessary, fo
the Chief Magistrate of the Colombo Magistrate’s Court fo take such
evidence or to receive such documents or articles, and shall, upon receipt of
such evidence, documents or articles from such Magistrate or compefent
authority, as the case may be, transmif the same fo the appropriate authority
of the specified country or specified organization”

The learned President’s Counsel in S.C S. D 17/18 strenuously argued that the
phrase ‘as necessary’ in the clause would have the undesirable consequence of
normalizing the practice of evidence taking by the Competent Authority and make
the Magistrate’s intervention the exception. In the result, it would leave a section
of witnesses unprotected and deprived of the numerous safeguards provided under
section 10 (3) to section 10 (9) in the principal enactment.

2018 «& 03
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In response, the learned Senior Additional Solicitor General submitted that clause
10 (1) envisages two types of requests —those that specify evidence and documents
to be made and produced under oath and requests pertaining to obtaining only

and doc Between the two, it was submitted that the Central
Authority will only forward the latter to the Competent Authority which would

rule out any apprehension of making the Magistrate’s intervention the exception.

He also agreed to amend the clause by the substitution of the words ‘where
necessary’ with ‘as required’. Accordingly, the new clause 10(1) would read;

“(1) where the appropriate authority of a specified country makes a request
to the Central Authority that-

(a) evidence be taken in Sri Lanka; or
(b) documents or other articles in Sri Lanka produced.

for the purposes of a proceeding in relation to a criminal matter in the
specified country or specified organization, the Central Authorily shall
promptly refer such request to a competent authorily or as required , fo the
Chief Magistrate of the Colombo Magistrate’s Court to take such evidence or
to receive such documents or articles, and shall, upon receipt of such
evidence, documents or articles from such Magistrate or competent
authority, as the case may be, transmt the same to the appropriate authority
of the specified country or specified organization 7

Bearing in mind the objective of expediency, we nevertheless observe that the
distinction which the Learned Senior Additional Solicitor General elaborated in his
submission is not reflected in the statutory language.

However, considering the scheme of the Act and safeguards embodied in Section &
of the Act, we are of the view that Clause 10 (1) of the Bill is not inconsistent with
the Constitution.

An observation is also made in respect of Clause 5B which enables the Central
Authority to direct a Competent Authority to spontaneously transmit information
notwithstanding the provisions of the Act. This Court agrees with the submission
made by the Learned Senior Additional Solicitor General that clause 5B is a
legislative response to address the issue of expediency. Nevertheless, to the extent
that clause 5B sets an exception to the normal process, there must be a
corresponding justification or a circumstance which warrants the invocation of
clause 5B. The clause in its present form permits digression from the normal
process ad hoc and ad hominem and thereby violates Article 12 (1) of the
Constitution. If the Legislature amends clause 5B reserving it as a response to
exigent situations, the inconsistency would cease to be.

The Petitioners further challenged clause 2 (1) (@), 2 (1) (d) and clause 20
(definition of Competent Authority) during their submissions.

amendments to the said clauses.

(il'ause 2 (1) (d) will be amenided by the substi*.}xtion of the word “organization”
with the words “an intergovernmental oxgar;izaﬁon comibatting corruption

; ; s
money laundering, or terrorism financing” and will be read as follows;

“, P .y re
an intergovernmental org on o ing corrupfion, money
L
laundering, or ferrorism financing, on such terms and conditions as may be

necessary and on the assurance of reciprocity.”

Clause 2 (1) (c) will be amended by the addition of words “on the basis of
reciprocity” and will be read as follows;

country which has not entered into any agreement with Sti Lanka, where
the Minister may defermine that it is in the best inferests of the sovereign
nations that Syi Lanka extends and obtains assistance on the basis of
reciprocity”
The definition of Competent Authority in clause 20 will be amended as follows;

“competent authority” means a law enforcement authority or any other
authority established by law”

In view of the assurances given by the learned Senior Additional Solicitor General
with the concurrence of the Minister, we do not consider it necessary to make a
determination in respect of these matters. »
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For the aforesaid reasons, we determine in terms of Article 123 (1) of the
Constitution that clauses 5(3) and 5B of the Bill are inconsistent with Article 12(1)
of the Constitution and may only be passed by a special majority required under
the provision of paragraph 2 of Article 84. However, if the said clauses are
amended as opined by this Court the said inconsistency would cease to be.

We place on record our deep appreciation of the assistance given by all learned
Counsel for the Petitioners and thc*learned Senior Additional Solicitor General wh't
appeared on behalf of the Hon. Attorney General.
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B.P. Aluwihare PC. ].,
Judge of the Supreme Court

Sisira J. de Abrew J.,
Judge of the Supreme Court

=~ H.N,] Perera J.,

Judge of the Supreme Court
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asked the Minister of Fisheries and Aquatic Resources

Development and Rural Economic Affairs:

(a) Will he inform this House -

(i) whether he will admit that the only Proposal

on poultry industry in the 2016  Budget
was presented as per Proposal No. 155;

(i) the progress of the said Proposal for the
year 2016; and

(iii)  separately in respect of each year from 1977
to 2016, the quantity of chicken exported
from Sri Lanka and imported to Sri Lanka
and their value?

(b) Ifnot, why?
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asked the Minister of Education:
(a)  Will he inform this House -

(i) the total number of posts available in Sri
Lanka Education Administrative Service for
the Matale District;

(i) the total number of officers presently
serving in the aforesaid posts;

(iii)  the steps that will be taken by the Ministry
to fill the existing vacancies;

(iv) the names and addresses of the candidates
who passed the competitive Limited/Open
examinations for the recruitment to Sri
Lanka Education Administrative Service;
and

(v) the steps that will be taken by the Ministry
to grant appointments to those candidates?

(b) Ifnot, why?
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asked the Minister of Higher Education and Cultural

Affairs:

(@)

Will he inform this House-

(i) the number of lecturers serving in each

Government Medical Faculty separately as
at 30.06.2017;

(i) the number of vacancies of lecturers exist
on those Faculties separately, by now;

(iii) the number of students expected to be
increased to Medical Faculties when the
student intake to universities is increased up
to 50,000 according to the budget
proposals; and

(iv) the plans that the Government has to

increase the number of lecturers to cater to
the increasing number of students?

(b) Ifnot, why?
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asked the Minister of Power and Renewable Energy:

(a)  Will he inform this House-

(i) the manner in which the project to supply
electricity to the farmers at a concessionary
basis is implemented at present;

(i) the districts in which this project is
implemented; and

(i) the date on which the farmers in the
Northern Province including Jaffna where
the inauguration ceremony of this national
programme was held, get the benefits of
this project?

(b) Ifnot, why?
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asked the Minister of Education:

(a) Ishe aware that-

(M

(ii)

(iif)

(iv)

Kuda Buthgamuva Rajasinghe Vidyalaya is
the only mixed National School available
in Kolonnawa Education Division;

at present, that school is facing decline day
by day due to the shortage of physical and
human resources;

currently there are 26 vacancies in the
academic staff and 10 vacancies in the non-
academic staff of that school; and

due to this situation, the students of that
school tend to go to other schools to do
G.C.E. (Advanced Level) after passing the
G.C.E. (Ordinary Level) Examination?

(b)  Will he inform this House-

)
(ii)

(iif)

(iv)

V)

(vi)

the nature of the plans that are in place to
fill these vacancies;

the date on which steps will be taken to
implement those plans;

separately of the provisions that have been
allocated for the development of physical
and human resources of this school in year
2017;

the progress of the programmes that have
been implemented at present utilizing such
provisions;

whether it has been planned to allocate
provisions for the development of physical
and human resources of this school in year
2018; and

if, so what those provisions are?

(¢) Ifnot, why?
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asked the Minister of Agriculture:
(a)  Will he inform this House -

(i) the number of Agricultural Research
Production Assistant Officers that have
been approved for Ratnapura District ;

(i) the number of officers who are in service at
present;

(i) names of the Grama Niladhari Divisions in
which they serve;

(iv) the number of vacancies that exist in the
aforesaid post at present; and

(v) the action taken by the Ministry to fill the
aforesaid vacancies?

(b) Ifnot, why?
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[At this stage, some Members of the Opposition walked into the
Well of the House and created an uproar.]
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[At this stage, the Hon. Wimal Weerawansa walked into the Well of
the House.]
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Accordingly, THE HON. SPEAKER adjourned Parliament,
without Question put, under Standing Order No. 81.

Parliament adjourned accordingly at 2.27 p.m. until 1.00
p.m. on Wednesday, 04th July, 2018.
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